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	In the matter of an appeal to the 
First-tier Tribunal (Social Entitlement Chamber)


	Tribunal Ref: *Tribunal-Reference*


BETWEEN

	*FirstName* *LastName*
	Appellant

	-and-
	

	Secretary of State for Work and Pensions
	Respondent


_______________

Reply for appellant

_______________

Decision under appeal and outcome sought

1. *Title* *FirstName* *LastName* appeals against the decision of *DecisionDate* to the effect that (1) he made a claim for universal credit on *ClaimDate* and (2) he is not entitled to an award of universal credit (“UC”) in respect of that claim because he did not attend an “evidence of identity” interview.

2. On behalf of *FirstName*, it is submitted that the FtT should find that his claim for UC should not have been refused.
3. The FtT is therefore invited to set-aside the decision of the SSWP and to give the decision which the SSWP should have given in the following, or materially identical, terms:

“*Title* *LastName* in respect of his claim for universal credit, made on *ClaimDate* is entitled to universal credit from and including *ClaimDate*.”

Relevant facts

4. On *ClaimDate* *FirstName* commenced the process of making an online claim for universal credit. He did this by clicking a button which said “make a claim”. He answered all the relevant questions and clicked the final button “submit claim”.

5. *FirstName* telephoned the DWP and an appointment was arranged for *EvidenceofIdentityApptDate*.

6. On *EvidenceofIdentityApptDate* *FirstName* failed to attend that initial evidence appointment. The reasons for that failure are not material to this appeal (see further below).
7. On *DecisionDate*, a decision maker of the SSWP made a decision which was expressed as being a decision that the claim “was closed”.

8. On *2ndClaimDate*, *FirstName* submitted a further online claim for universal credit. This claim resulted in an award for universal credit following his attendance at an evidence interview on *2ndEvidenceofIdentityInterviewDate*. The date of claim was said to be *2ndClaimDate*.
9. On *MRRequestDate*, *FirstName* requested a mandatory reconsideration of the decision dated *DecisionDate* to “close” the first universal credit claim. 
10. In a decision dated *MRNDate*, a decision maker accepted the late request but found that there were no grounds to revise the decision dated *DecisionDate*.

11. *FirstName* has appealed against the decision of *DecisionDate*.

Summary of issue
12. The issue is whether, as seems to be the SSWP submission (although it is nowhere stated clearly) a failure of a claimant to provide evidence or information in accordance with reg. 37 of the UC(C&P) Regs
 gives the SSWP a power, with no more, to “close” a claim (or to refuse a claim).
No legal concept of “closing” a claim:

13. There is no legal concept of closing a claim. Where a claim for benefit is made it must be decided whether to make an award or not to make an award. We interpret the decision under appeal as a refusal to make an award in respect of the claim. Commissioner Jacobs (as was) in CJSA/473/2003 at paragraph 12 expressed this as follows:

The expression usually used is that the ‘claim is closed’. In this case, there is a computer printout that refers to the claim as ‘dormant’. That language originated in the adjudication procedures that applied before the Social Security Act 1998. It regularly led to uncertainty. It has now been carried over into the new adjudication procedures under that Act. It remains uncertain. It is also now inappropriate, as section 8(2)(a) provides that once a decision has been made on a claim, it ceases to subsist. So, there is no claim left to close. It is high time that the Secretary of State changed both the procedure followed and the language used.

(original emphasis)

Introduction to reg 37

14. Reg. 37 of the UC(C&P) Regs, so far as relevant in the present case is in the following terms:

Evidence and information in connection with a claim

37.—(1) Subject to regulation 8 of the Personal Independence Payment Regulations, paragraphs (2) and (3) apply to a person who makes a claim for benefit, other than a jobseeker's allowance, or on whose behalf a claim is made.

(2) The Secretary of State may require the person to supply information or evidence in connection with the claim, or any question arising out of it, as the Secretary of State considers appropriate.

(3) The person must supply the Secretary of State with the information or evidence in such manner as the Secretary of State determines within one month of first being required to do so or such longer period as the Secretary of State considers reasonable.

[….]

 (8) In this regulation any reference to a person or joint claimants making a claim for a benefit, other than a jobseeker's allowance, is to be interpreted as including a person or joint claimants in a case where it is not a condition of entitlement to benefit that a claim be made for it.

(9) In this regulation any reference to a claim for a benefit, other than a jobseeker's allowance, is to be interpreted as including a potential award of benefit in a case where it is not a condition of entitlement to benefit that a claim be made for it.

15. So paragraph (2) of the regulation gives the SSWP a power to require a person to whom it applies (by paragraph (1) that is someone who has made a claim for benefit (but not yet had an award- see para (9) and also reg. 38 which is an information demanding power for those who have an award of benefit) to provide information or evidence.
16. A person who has been required to provide information or evidence is then by paragraph (3) placed under a duty to provide what is required within a month of first being asked to do so (or such longer period as allowed by the SSWP) in the manner required.

Consequences of a breach of reg 37?

17. Reg. 37 is completely silent about the consequences for a claimant, like *FirstName*, who breaches the paragraph (3) duty to provide the information or evidence within the time specified. 

18. It appears to be the case of the SSWP that the consequence is that the claim can be “closed” simply on that basis and without more. The SSWP cites no authority for that position but simply refers to guidance. As the tribunal will be aware, DWP guidance is not legal authority.

19. We say, using the correct statutory language, the SSWP does not have a power to refuse to make an award of benefit under s.8 Social Security Act 1998 where a claim has been made merely on the basis that the claimant has failed to comply with an information requirement. A breach of reg. 37 does not give a freestanding right to make a decision that a claimant is not entitled to UC. Instead, the position is that, following a failure to provide information, a decision on entitlement must be made on the information available. In many cases that decision will of course be a decision the claimant is not entitled as the information or evidence was needed to establish they met the conditions of entitlement and it is not available.
20. That is argued for the following reasons:
a. It is clear from the terms of the regulation and from comparison with other social security provisions which make clear that a failure by a claimant to take a particular administrative step results in entitlement ending or not arising.

b. It is contrary to binding caselaw on similar provisions.

Terms of the regulation and comparison
21. As discussed above, the regulation itself does not state that the consequence of a breach of the duty in imposes at paragraph (3) are automatic disentitlement to benefit. Given that such a consequence is particularly harsh, one would have expected an express statement to that effect if that was the intention.
22. That is the approach taken in other areas of social security law. In all cases then the consequences are explicitly set out.
23. For example, where a claimant has an award and are asked for information and then do not provide it as required, the legislation makes clear that the consequence is termination of the award (see reg. 47 of the Universal Credit etc. (Decisions and Appeals) Regulations 2013 (SI No. 381), reg. 18 of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 (SI No. 991) and reg. 14 of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 (SI No. 1002).
24. Furthermore, in almost all the cases (absent the ones for suspension and termination) not only are the consequences explicit, but there is protection from those consequences where there is a good cause or good reason for the failure by the claimant:
a. Regs. 8 and 9 of the Social Security (Personal Independence Payment) Regulations 2013 (SI No. 377) allow refusal of PIP where a claimant fails to provide information or attend an assessment – but are subject to a good cause provision. That regulation also makes clear the consequences of failure to comply.
b. Similarly with failures to provide an ESA50 or attend a medical in connection with the work capability assessment there is a good reason protection (regs. 22-24 Employment and Support Allowance Regulations 2008 (SI No. 794)).
25. The SSWP position is therefore wrong because such duties in social security law, if they are to result in entitlement not being granted, explicitly state that consequence to be the case.
Relevant caselaw

R(IS)4/93

26. Reg. 37 is very similar to reg. 7 of the Social Security (Claims and Payments) Regulations 1987 (SI No. 1968). Reg. 7 was considered in R(IS)4/93- see §14
. 
R(H)3/05

27. The Tribunal of Commissioners in R(H) 3/05 explain the position with reference to the judgment of the House of Lords in Kerr v. Department for Social Development (Northern Ireland) [2004] UKHL 23 - 
‘78.
The position on a claim for benefit was recently considered by the House of Lords in Kerr (cited in paragraph 5 above). Whilst there are striking similarities between a claim for benefit and (say) a civil claim, there are also differences arising primarily from the fact that the process in benefits claims is inquisitorial rather than adversarial. In Kerr (at [63]), Baroness Hale (with whom the rest of their Lordships agreed) approved the approach of Mr Commissioner Henty in CIS/5321/1998, when he said in relation to the provision of information by a claimant:

“[A] claimant must to the best of his or her ability give such information to the [adjudication officer] as he reasonably can, in default of which a contrary inference can always be drawn.”

79.
An administering authority is therefore required to inform a claimant of the information and evidence he should provide and it is for the claimant to supply such information or evidence as best he can. Where a claimant fails to provide information or evidence he can reasonably be expected to provide, there is no express sanction – but an inference may be taken against him and the case or the relevant issue may as a result be determined against him. Where the claimant is unable to supply information or evidence, the duty to obtain it may pass to the administering authority (under the principles expounded in Kerr). The authority must, of course, always act not only in accordance with the regulations governing the benefit but also reasonably. However, where the administering authority has done all that can reasonably be expected of it in seeking information and evidence, it will always be open to it to make a decision on the claim, making such adverse inferences against a claimant for any failure to disclose that are reasonable and proper. If the information and evidence are insufficient to show that the relevant conditions of entitlement have been satisfied, then the claim will be refused. All of this is well established in Commissioners’ jurisprudence, but helpfully and succinctly confirmed in Kerr (see especially Lord Hope at [13]–[17] and Baroness Hale at [56]–[63]).’

28. In R(H)3/05 the Tribunal of Commissioners were considering the vires of reg. 76(2)(b) of the Housing Benefit (General) Regulations 1987 (SI No. 1971) which purported to provide that an authority was not under a duty to make a decision on a claim where the claimant had not satisfied the information requirements under reg. 73 or paragraph 5 of Schedule A1 of those regulations. The Commissioners held that this part of reg. 76 was ultra vires and that, as a result, the decisions of local authorities under appeal should be treated as decisions that the claimants involved were not entitled to benefit. Having come to that conclusion, the Tribunal of Commissioners states -

‘The substantive decisions were not made in consequence of any decision under regulation 73 but were simply made on the basis of the evidence available, which included the fact that the claimants had failed to produce evidence that, in the local authorities’ opinion warranted the drawing of an adverse inference.’ (paragraph 101)

29. The ratio of the judgment was that there was no power enabling a regulation that provided a claim did not need to be decided where information was not provided. We note that there is, similarly, no primary legislation which would permit a regulation saying a claim for UC did not need to be decided due to failure to satisfy an information requirement. So even if reg. 37 did purport to say that claims did not need to be decided where a claimant failed to satisfy the requirement to provide information, which it does not, there is no vires for such a provision in any event.
PP v SSWP (UC) [2020] UKUT 109 (AAC)
30. The final case is that of PP v SSWP (UC) [2020] UKUT 109 (AAC). The claim had been refused because the claimant did not attend an interview, in that case about his self employment. The notification of that decision such as it was is described at §33 of the decision:

“The DWP’s “case closure” decision of 14 May 2018

33. As we have seen, the DWP’s electronic notification, sent to the Appellant’s universal credit Journal on 14 May 2018 (at 5:22 p.m.), stated that “Your claim has been closed”, together with a one-line explanation reading: “Reason for closure: You didn’t book your appointment” (p.70, original emphasis). The only other explanation shown on this screenshot is an entry reading “Closed date: 10 January 2018” (which was also the date of the claim). However, accompanying this screenshot is a print-out of two pages of Journal entries. These show that there was a total of nine attempts by the DWP work coach to make contact with the Appellant over a period of some three months.”
31. The Judge then comment at §38:

38. What then of the official explanation given for the “case closure”? This was that “You didn’t book your appointment”. However, as Mr Spencer correctly argues, there is nothing in the 2013 Claims and Payments Regulations that makes attending an interview about self-employment a part of the process of claiming universal credit in the prescribed manner. […]
32. The Judge then explains how failure to attend an interview could potentially lead to a claim being refused – ie a negative inference being made from the failure to attend. But the important thing about such an inference is that if the claimant on application for revision or appeal then provides the information that would have been provided at the interview the basis for such a negative inference falls away.
Application of the principles to *FirstName*’s case

33. Applying the principles set out in Kerr and R(H) 3/05 to *FirstName*’s case, a failure to satisfy reg. 37 of the Universal Credit etc. (Claims and Payments) Regulations 2013 did not in itself provide the basis for a determination that he was not entitled to universal credit. Instead the decision maker should have made a decision on entitlement on the basis of the information available.

Result when such a decision is made and the information sought is subsequently provided
34. Any information that would have been provided by *FirstName* at the initial identity interview he did not attend, has clearly now been provided to the SSWP- that is why he has an ongoing award of UC.

35. Thus we are in a position where:

a. *FirstName* has challenged the decision that he was not entitled made on *DecisionDate*; 

b. The only lawful basis for such a decision would be that the decision maker was not satisfied on balance that *FirstName* was who he said he was (he having failed at that time to attend the interview where that would have been checked)

c. That information or evidence has in fact now been provided.

36. It is submitted that in this situation, the only result can be that *FirstName*’s appeal succeeds on this point- the claim was refused because he had not shown he was who he said he was. It must be allowed given that he has shown this.

37. An appeal under s.12 SSA 1998
 is a complete rehearing of the facts that underpin the decision under appeal. The First-tier Tribunal stands in the shoes of the SSWP and can made any decision which the SSWP could make- taking account where necessary of any new evidence that goes to show what the facts in dispute (essentially the disputed fact was “is this person *FirstName*?”) were at the date of the decision- R(IB)2/04:

25.
In our judgment, that approach to the nature of an appeal as a rehearing, which is how it was understood in the social security context before the 1998 Act changes, is to be applied to the current adjudication and appeal structure, subject only to express legislative limitations on its extent. Taking the simple case of an appeal against a decision on an initial claim, in our view the appeal tribunal has power to consider any issue and make any decision on the claim which the decision-maker could have considered and made. The appeal tribunal in effect stands in the shoes of the decision-maker for the purpose of making a decision on the claim..

38. Those limitations include s.12(8)(b) SSA 1998- however, it is well established that this does not prevent the taking into account of evidence produced after the date of decision under appeal if it provides evidence of things as they were at the date of decision (R(DLA)4/05 etc).

39. The correctness of this approach in a case such as *FirstName*’s is confirmed by the Tribunal of Commissioners in R(H)3/05. In disposing of one of the four appeals before it – CH/3423/2003 (the Ealing case) – the Commissioners said -

‘Application of the principles to the Ealing case

109.
In this case, the local authority did not have evidence of the claimant’s identity or her earnings relevant to the time of her claim when they made their initial decision to “lapse” her appeal. As the authority presumably believed she had had an adequate opportunity to provide that evidence, at that stage the authority was entitled to draw adverse inferences and decide that, on the basis of the available evidence, she was not entitled to housing benefit and council tax benefit on the ground that she was not an eligible person and that her earnings were too high. 

110.
[…]
111.
By the time the case came before the tribunal, the claimant had provided persuasive evidence of her identity and of her earnings. (Although the payslips in the bundle before us are in respect of a later period, our understanding is that the claimant had provided evidence in respect of the relevant period.) Accordingly, the local authority was in a position to revise its decision. However, it did not do so, and in these circumstances, the tribunal erred in not dealing with the appeal substantively. 

112.
We can however substitute our own decision, namely that the claimant is entitled to housing benefit and council tax benefit for the period 15 January to 25 November 2001. We leave the local authority to determine the precise amount of entitlement. If there is any further dispute, it must be referred back to us.

113.
For these reasons, we allow the claimant’s appeal. We set aside the decision of the Fox Court appeal tribunal dated 14 January 2003 and substitute the decision set out above.’

40. Just as in that case, *FirstName* has clearly now satisfied the SSWP of his identity and his appeal must be allowed on this point.

*AdviserName*
*AdviserOrganisation*
24/2/2024
� Universal Credit. Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations 2013 (SI No. 381)


� That position was doubted by the Norther Ireland Court of Appeal in the case that went on to become Kerr (see below).


� Social Security Act 1998
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