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	In the matter of an appeal to the 
First-tier Tribunal (Social Entitlement Chamber)

	[TRIBUNAL REF]


BETWEEN
	[TITLE AND NAME]
	Appellant

	-and-
	

	Secretary of State for Work and Pensions
	Respondent


_______________

Reply for appellant
_______________

Decision appealed and outcome sought
1. [NAME] appeals against the decision of the Secretary of State for Work and Pensions (‘the SSWP’) dated [date 1] to the effect that [s/he] is not entitled to Universal Credit (‘UC’) due to having failed to satisfy the conditions of the Habitual Residence Test (‘HRT’).
2. It is submitted that the appeal should be allowed because [NAME] continues to be exempt from the HRT under reg.9 Universal Credit Regulations 2013 (‘the UC Regs’).  [NAME] was, at the date of the decision under appeal (and continues to be), exempt from the HRT because [s/he] was a person in Great Britain who: 
a) was residing in Ukraine immediately before 1st January 2022;
b) left Ukraine in connection with the Russian invasion which took place on 24th February 2022; and 
c) has been granted pre-settled status under the EU Settlement Scheme, which is leave granted in accordance with immigration rules made under section 3(2) of the Immigration Act 1971.
3. [ADVISERS SHOULD ALSO CONSIDER MAKING SUBMISSIONS REGARDING ANY APPLICABLE EU LAW RIGHTS IN CASE THE SUBMISSIONS SET OUT IN THIS DOCUMENT FAIL]
Relevant Facts
4. [NAME] is a Ukrainian national. [[S/He] has two dependent children.]
5. [date 2]: [NAME] left Ukraine on the day of the full scale Russian invasion.
6. [date 3]: [NAME] was granted leave to remain through the Ukraine scheme [6] 
, the leave granted appears to have been granted outside of the Immigration Rules [31]
.

7. [date 4]: [NAME] made a [single/couple] claim for UC.
8. [date 5]: The SSWP made a decision the [NAME] satisfied the HRT [30].  
9. [NAME] subsequently applied for status under the EU Settlement Scheme (‘EUSS’).

10. [date 6]: [NAME] was granted pre-settled status (‘PSS’) under the EUSS [43 & 46]. 
11. [date 1]: the SSWP decided that [NAME] no longer satisfied the residence conditions for UC [35]. 

12. [date 7]: [NAME] requested a revision of the decision of [date 1].
13. [date 8]: the SSWP provided [NAME] with reasons for the decision of [date 1] [74].
14. [date 9]: DWP issued a mandatory reconsideration notice (‘MRN’) refusing to revise the decision of [date 1] [77].

15. [date 10]: [NAME] was notified of a UC overpayment. 
Relevant law 
Pre-settled status under the EU Settlement Scheme
16. The Explanatory Memorandum to the Statement of changes in Immigration Rules presented to parliament on 20 July 2018 (Cm 9675)
, which introduced the new Appendix EU to the Immigration Rules, states that the Appendix was laid before Parliament under section 3(2) of the Immigration Act 1971:

3.3 Appendix EU to the Immigration Rules has been laid before Parliament under section 3(2) of the Immigration Act 1971 […]
17. PSS is limited leave to remain granted under Appendix EU of the Immigration Rules. 
Universal credit – basic condition to be ‘in GB’
18. To establish entitlement to UC claimants must satisfy certain conditions, called ‘basic conditions’ (s.3 of the Welfare Reform Act 2012 (‘the WRA’)). The basic conditions for entitlement to UC include, at s.4(1)(c) WRA, the requirement that the claimant ‘is in Great Britain’.  

19. Regulation 9 of the UC Regs sets out the circumstances in which a person may be treated as not being in Great Britain for the purposes of meeting the basic condition at s.4(1)(c) WRA.  At the date of the decision under appeal, and in so far as is relevant to [NAME]’s appeal, the regulation read:
9.—(1) For the purposes of determining whether a person meets the basic condition to be in Great Britain, except where a person falls within paragraph (4), a person is to be treated as not being in Great Britain if the person is not habitually resident in the United Kingdom, the Channel Islands, the Isle of Man or the Republic of Ireland.

(2) A person must not be treated as habitually resident in the United Kingdom, the Channel Islands, the Isle of Man or the Republic of Ireland unless the person has a right to reside in one of those places.

(3) For the purposes of paragraph (2), a right to reside does not include a right which exists by virtue of, or in accordance with—

[…]

(c) a person having been granted limited leave to enter, or remain in, the United Kingdom under the Immigration Act 1971 by virtue of—

(i) Appendix EU to the immigration rules made under section 3(2) of that Act;

(ii) being a person with a Zambrano right to reside as defined in Annex 1 of Appendix EU to the immigration rules made under section 3(2) of that Act; or

(iii) having arrived in the United Kingdom with an entry clearance that was granted under Appendix EU (Family Permit) to the immigration rules made under section 3(2) of that Act.

[…]

(4) A person falls within this paragraph if the person is—

[…]

(zc) a person in Great Britain who was residing in Ukraine immediately before 1st January 2022, left Ukraine in connection with the Russian invasion which took place on 24th February 2022 and—

(i) has been granted leave in accordance with immigration rules made under section 3(2) of the Immigration Act 1971; 

(ii) has a right of abode in the United Kingdom within the meaning given in section 2 of that Act or;

(iii) does not require leave to enter or remain in the United Kingdom in accordance with section 3ZA of that Act;

[…]

(e) a person who has been granted, or who is deemed to have been granted, leave outside the rules made under section 3(2) of the Immigration Act 1971

[…]         

[…]
Representations

A remains exempt from the habitual residence test

20. The SSWP was wrong to decide that once [NAME]  was awarded PSS [s/he] was no longer exempt from the HRT and that [s/he] did not satisfy the HRT.
21. Prior to being granted PSS (i.e. prior to the decision under appeal) [NAME] was exempt from the HRT by virtue of reg.9(4)(e) UC Regs.  Reg.9(4)(zc) did not apply because [s/he] was granted leave outside of the Immigration Rules.

22. [NAME] then came within reg.9(4)(zc) UC Regs on being granted PSS.

23. In order to fall within reg.9(4)(zc) it is necessary to fall within the facts set out in the opening text of reg.9(4)(zc) and also to fall within one of reg.9(4)(zc)(i)-(iii).
24. [NAME] falls within the facts set out in the opening text of reg.9(4)(zc) – [s/he] is a person in Great Britain who was residing in Ukraine immediately before 1st January 2022, and who left Ukraine in connection with the Russian invasion which took place on 24th February 2022 – there is no dispute between [NAME] and the SSWP on this.

25. The dispute between [NAME] and the SSWP appears to be over whether or not [NAME] then also falls within one of reg.9(4)(zc)(i)-(iii) UC Regs.

26. [NAME] falls within reg.9(4)(zc)(i) UC Regs because PSS is leave granted in accordance with the Immigration Rules made under s.3(2) if the Immigration Act 1971 – as acknowledged in the Explanatory Memorandum to the Statement of changes in Immigration Rules presented to parliament on 20 July 2018.  

27. Reg.9(4)(zc)(i) UC Regs does not require that the specific leave granted must have been in connection with the claimant having left Ukraine, merely that leave has been granted in accordance with immigration rules made under section 3(2) of the Immigration Act 1971 – [NAME]’s PSS leave was granted in accordance with the specified rules. The Tribunal will note that where the SSWP intends to specify leave given for a particular reason then, in contrast to the approach taken reg.9(4)(zc)(i) UC Regs, he makes that explicit in the regulation – as he does at reg.9(3)(c)(i) UC Regs.
28. The exclusion at reg.9(3)(c)(i) UC Regs does not cause a problem for [NAME] because reg.9(3) relates to rights to reside for the purposes of the habitual residence test.  But reg.9(1) states that the habitual residence test, of which the requirement to have a non-excluded right to reside is part, does not apply to claimants falling within reg.9(4).  [NAME] falls within reg.9(4).
29. [NAME] therefore, at the date of the decision under appeal, satisfied all the aspects of reg.9(4)(zc) necessary to exempt her from the HRT. 
Conclusion

30. The Tribunal is invited to make a decision in the following terms:

(1) [NAME] falls under reg.9(4)(zc) Universal Credit Regulations 2013 and thus is exempt from the HRT;

(2) The SSWP was wrong, in the decision under appeal, to apply the HRT; and
(3) The decision under appeal is set-aside as there was no power for revision or supersession of the decision awarding universal credit given that [NAME] remained entitled.
[CASEWORKER NAME]
22/03/2024
Instructions for using this template





Use Ctrl F, and ‘replace all’ to include the following dates in the text:





[date 1] = date of decision that not entitled to UC 


[date 2] = date client let Ukraine due to Russian invasion


[date 3] = date client was granted leave to remain through the Ukraine scheme


[date 4] = date made a single claim for UC.


[date 5] = date of HRT decision that satisfied the HRT


[date 6] = date client was granted pre-settled status


[date 7] = date requested a revision of the decision of [date 1].


[date 8] = date SSWP provided [NAME] with reasons for the decision of [date 1]


[date 9] = date of the mandatory reconsideration notice (‘MRN’) refusing to revise the decision of [date 1]


[date 10] = date notified of UC overpayment





Format your dates as dd/mm/yyyy.





Use Ctrl F to replace [NAME] where it appears in the text.





Please read and edit the whole template carefully, particularly any text in [square brackets]. Return edited text to lower case . If you are an adviser, seek advice from �HYPERLINK "mailto:advice@cpag.org.uk"�advice@cpag.org.uk� if needed.





Delete this box  








� References in this format are to pages in the appeal bundle


� While not relevant to decision under appeal the Tribunal are reminded that persons granted leave outside of the Immigration Rules are, under reg.9(1)( & (4)(e) Universal Credit Regulations 2013, excepted from the Habitual Residence Test


� �HYPERLINK "https://www.gov.uk/government/publications/statement-of-changes-to-the-immigration-rules-cm-9675-20-july-2018"�gov.uk/government/publications/statement-of-changes-to-the-immigration-rules-cm-9675-20-july-2018� 
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