A CPAG fact sheet

Personal
independence
payment

The government has published draft
regulations’ under the powers in the
Welfare Reform Bill 2011 to replace
disability living allowance (DLA)

with a new benefit called personal
independence payment (PIP). These
will no doubt be the subject of further
debate, as the first version of the
assessment regulations must be
approved by both Houses of Parliament.
Before this happens, the DWP will test
the draft regulations. The next stages
in developing the assessment are:

Date Activity

June-July Seek comment from disabled
people and their organisations

June-September | Test the impact of the criteria

September Refine the criteria further where
necessary

October Publish a second draft of the
regulations

This fact sheet examines the first draft
of the regulations, and the technical
note which accompanies them. It also
summarises other areas where the
government has provided some
clarification of how it intends to use
powers relating to PIP.
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Activities and descriptors

There will be two components of PIP: daily living and mobility.
Both will be paid at either a standard or an enhanced rate. The
assessment will be points-based, focussing on activities
judged to be fundamental to participation, with anumber of de-
scriptors for each one. The decision on the points scored for the
individual descriptors, and the threshold score for each com-
ponent will be taken in the autumn.

The activities chosen divide into five groups chosen as prox-
ies for the extra costs faced by disabled people. These are ac-
cessing food and drink; managing medical conditions and
treatment; managing personal hygiene; communication; and
getting around. They break down into 11 activities.

Daily living component

. Planning and buying food and drink

. Preparing and cooking food

. Taking nutrition

. Managing medication and monitoring health conditions
. Managing prescribed therapies other than medication

. Washing, bathing and grooming

. Managing toilet needs or incontinence

. Dressing and undressing

. Communicating with others
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Mobility component
1. Planning and following a journey
2. Moving around

There is a nil scoring descriptor which refers to the ability to un-
dertake the activity ‘unaided’, and a list of points scoring de-
scriptors. The descriptors further down the list will be given
higher scores. More than one descriptor in an activity may be al-
located the same score, and there may not be a uniform pattern
of scores forthe descriptors (as thereis in the work capability as-
sessment). The draft descriptors for the dressing and undress-
ing activity are shown below as an illustration.

Activity 8. Dressing and undressing

a. Can dress and undress unaided.

b. Can dress and undress only with the use of an aid
or appliance.

c. Can dress and undress unaided but can only select
clothing appropriate for the environment or dress in
the correct order with intermittent prompting.

d. Can dress and undress lower body only with
intermittent assistance.

e. Can dress and undress unaided but cannot determine
appropriate circumstances for remaining clothed.

f. Can dress and undress upper body only with
intermittent assistance.

g. Can dress and undress only with continual assistance.

While the scores have not yet been decided, the current inten-
tionis that the managing treatment and medication activities will
be low scoring and the communication and mobility component
activities will be high scoring. The remainder of the activities will
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sit between the two. Even if every points-scoring descriptor will
give entitlement to a component (which seems extremely un-
likely), it is clear that if this version of the assessment becomes
law significant numbers of DLA recipients will not qualify for PIP.

Daily living component

Despite the rhetoric about enabling participation, the activities
are extremely limited in scope. This will result in a loss of enti-
tlement for those who have less severe disabilities, or who have
adapted well and can manage the basics of survival. There is
no provision to give special recognition to night time care
needs, which is a significant change from the structure of the
DLA care component.

Many of those who require ‘continual supervision’ and re-
ceive middle rate care under the DLA rules will find it very difficult
to qualify under the new criteria, which only recognises interven-
tion from another person in the form of ‘assistance’ or ‘prompt-
ing’. For instance, uncontrolled epilepsy is mentioned in the
technical note only with reference to the preparing food activity.
Claimants who have regular seizures may not satisfy the med-
ication and monitoring health condition descriptors as drafted.

The draft regulations contain attempts to head off the devel-
opment of a body of interpretative caselaw by including narrow
definitions of what would otherwise be considered ordinary
everyday words. In contrast to the cooking test for DLA with its
extensive caselaw, there are definitions of the words ‘cook’,
‘prepare’, ‘simple meal’ and ‘snack’ as used in activity 2. This
combines with the use of restrictively worded descriptors which
distinguish between different cooking techniques to leave much
less scope for interpretation.

The definitions in the regulations also include the following:

“intermittent” means for at least half the duration of the ac-

tivity; ...

“continual” means throughout the entire duration of the ac-

tivity’.2
The settled distinction between ‘continuous’ and ‘continual’®
has simply been defined out of existence. Despite the defini-
tion, itis hard to imagine that an assessment of the need for ‘in-
termittent prompting’ will lead to consistent decision-making.

The technical note highlights that the claimant will be consid-
ered unable to perform an activity unless they can completeit ‘re-
liably, in a timely fashion, repeatedly and safely, and where
appropriate using suitable aids and appliances.’ Again, thisisan
areain which consistent decisions will be very difficult to achieve.

Mobility component
The planning and making a journey activity is a replacement for
both the lower rate of the DLA mobility component, and entitle-
ment to the higher rate for those with sensory or mental impair-
ments. Claimants with a sensory impairment will find it difficult
to satisfy the higher scoring descriptors, and the recent exten-
sion of DLA higher rate mobility to those who are severely visu-
ally impaired is not replicated in PIP. There is reference to this
group potentially satisfying descriptors ‘depending upon the
extent to which they have adapted to their impairment.” Those
with severe mental health problems may also satisfy some
descriptors in this activity.

There is a distinction in the moving around activity between
those who can walk under 50 metres, between 50-200 metres,
and over 200 metres (the latter will almost certainly not score



any points). This will be assessed with the use of a ‘manual aid’
- eg, crutches, sticks or prostheses. The higher scoring de-
scriptors distinguish between those who need to use a manual
aid to move 50 metres, those who need a manual wheelchair to
do so and those who need an ‘assisted aid’- eg, motorised
wheelchair. The layout of the descriptors strongly suggests an
intention to restrict the higher rate to people who cannot use a
manual wheelchair for short journeys.

The Welfare Reform Bill provides that those who are ‘unlike-
ly to benefit from enhanced mobility’ cannot qualify for the mo-
bility component.® The government does ‘not want to be
prescriptive about the conditions within the primary legislation.
To do so would fail to take into account individuals who may not
be able to benefit from mobility assistance, who are not in a
coma or vegetative state butin some similar state.”” The current
draft regulations provide no detail of which other groups may
be deemed ineligible for the mobility component.

Fluctuating conditions and changes in
circumstances
An activity descriptor is ‘to apply if the disabling effect applies
the majority of the time’.% This will be based on consideration of
a one-year period unless otherwise stated, to align with the re-
quired period condition for PIP (see below). If a claimant fluctu-
ates between satisfying different descriptors within a year, then
the one which applies the majority of the time will be counted.
The technical note states that no account should be taken in
the assessment of the potential effect of planned treatments
and interventions on a claimant’s future needs. It also states
that aids and appliances which are potentially available but not
used will not be taken into account. Neither of these important
clarifications have been written into the draft regulations.

Delivery of the benefit and assessment process
The DWP is still considering how PIP will be delivered, but said
that the claimant will be ‘at the centre’ of the assessment
process. The form will be redesigned, with an emphasis on
shortening it due to the central role of the new assessment in
the decision-making process.

The assessment will be undertaken by a trained independ-
ent assessor who will collect evidence from a wide variety of
sources. In most cases this will involve a face-to-face con-
sultation with the claimant. The assessor will then provide
advice to the decision maker, taking into account all of the evi-
dence. ‘Face-to-face consultations may not be appropriate in
absolutely every case —for example, when there is sufficient ev-
idence on which to make an assessment for those individuals
with the most severe impairments.’®

There will be a revamped reconsideration process for un-
successful claims or where claimants wish to challenge the
components or rates awarded. This seeks ‘greater engage-
ment with claimants to improve their understanding of the rea-
sons for the decision with the aim of reducing unnecessary
appeals’.” It is not clear whether a right of appeal to the First-
tier Tribunal will arise only after an application for revision has
been made and considered by the DWP."

The power to reasses PIP recipients is very similar to that in
the ESA regulations, so a claimant awarded PIP can be re-
assessed if ‘the Secretary of State wishes to determine whether
there has been arelevant change of circumstances.’*? It remains

to be seen whether this power will be widely used to reassess
claimants whose PIP awards have years left to run. The DWP in-
tends to ‘remind claimants that their fixed-term award is coming
to an end and give them an indication of their options going for-
ward.*® This would appear to signal a renewal claim process
that will differ significantly from that which applies for DLA at
present. Specifically referring to reassessments, the govern-
ment has said that ‘if we should decide — for example, as aresult
of testing the assessment or in the light of operational experi-
ence —that we need to deem certain individuals exempt, we al-
ready have the powers to do so in clause 78(3)(a).”"* The use of
this power is not evident in the current version of the regulations.

The required period condition
The required period test for PIP extends the past period quali-
fying test to six months, and retains the requirement that the
needs must be expected to last a further six months from the
date of claim. Thus the ‘required period’ is one year. As part of
the assessment process, the assessor will advise when the
qualifying period will end; and whether the ongoing test is likely
to be satisfied.” Some claimants will be treated as satisfying
the past period test. They must have ceased to receive PIP on
the basis of the same condition less than a year previously, and
satisfy the ongoing test at the date of the new claim.®
Claimants with a terminal iliness will be exempt from the re-
quired period condition for both components. However, they
will only be passported to the daily living component, still need-
ing to pass the assessment to be entitled to the mobility com-
ponent. Claimants already in receipt of PIP whose condition
deteriorates will only be entitled to a different rate of a compo-
nent if their new needs satisfy both the past and ongoing tests.

Duration of awards

The intention is for the vast majority of PIP awards to be for a
fixed term. The length of an award will be set bearing in mind the
likelihood of changes in either the condition(s) or the impact on
the claimant’s daily life. Among the examples given is that of
short-term awards of up to two years where significant im-
provement could be expected within that time. Longer-term
awards of five or 10 years are mentioned, where change is less
likely or the claimant’s condition may deteriorate. Finally, ongo-
ing awards are envisaged in a small number of cases where any
change in needs is unlikely.

Children

PIP will initially only apply to working age claimants. The govern-
ment is committed to developing a separate assessment specif-
ically for children before introducing PIP for under 16s. This may
be part of the planned Department for Education single assess-
ment process for special educational needs, health and social
care in England.” Should this happen, it will leave a question
mark over how claims will be assessed in the areas of the UK with
devolved responsibility for these matters. The development of
the assessment for children will be the subject of further con-
sultation, as well as parliamentary scrutiny of the first draft of
the regulations.™

Over 65s
Those entitled to PIP when they reach pension age will continue
toreceive it as long as their needs do not change. The age limit
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is defined with reference to the Pensions Act 1995, so this is ex-
pectedtoincrease to 66 in line with reforms to the default retire-
ment age. ‘As with DLA, [the government plans to introduce]
linking rules that will allow individuals who have a short break in
their claim after pensionable age to claim PIP, provided their
claim is made within a given period.’*®

However, the independent Commission on Funding of Care
and Support’s recommendations will possibly mean changes to
the PIP regulations. There is a statement that any changes
‘would be subject to Parliamentary approval’;* although no
special procedures for scrutiny are set out in the Welfare Reform
Bill. Similarly to the concern set out above regarding children,
this commission is only considering the future of social care
in England.

PIP and passporting

Entitlement to PIP will be part of the gateway for carer’s al-
lowance entitlement. It has not yet been decided which rate
of the daily living component will act as a passport. The
Motability scheme will continue to be supported, although no
decision has been taken on the rate of the mobility component
that will qualify.

The intention is that PIP will also be a proxy by which other
authorities can identify those who may be eligible for support
such as blue badges, concessionary public transport fares and
vehicle excise duty exemptions. This will involve considering
‘how award notifications can assist Local Authorities in identi-
fying entitlement under their conditions.’® This will presumably
allow authorities to focus assistance on those claimants who
score points for particular descriptors, and may lead to
claimants on the same rate of PIP having different entitlements.

Residence and presence conditions

No detail has been published beyond that in the Welfare
Reform Bill. This states that conditions may be prescribed by
regulations, and also that the daily living component will not be
payable unless the UK is the component state for payment of
sickness benefits under the EU co-ordination rules.?? However,
the government also intends ‘to introduce an habitual resi-
dence test to bring PIP into line with other non-contributory
benefits, instead of the ordinary residence test, which applies
for DLA.'®
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Further information
Updated CPAG information will be available in future editions
of the Welfare Rights Bulletin and at www.cpag.org.uk.

Read the draft PIP regulations and briefing notes on the
DWP website at www.dwp.gov.uk/policy/welfare-reform/
legislation-and-key-documents/welfare-reform-bill-2011/
personal-independence-payment-briefing/.

Follow the parliamentary debates about PIP on the UK
Parliament website at http://services.parliament.uk/bills/
2010-11/welfarereform.html.
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