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Child Poverty Action Group works on behalf of the one in four children in Scotland 
growing up in poverty. It doesn’t have to be like this. We use our understanding of 
what causes poverty and the impact it has on children’s lives to campaign for policies 
that will prevent and solve poverty – for good. 
 
We provide training, advice and information to make sure hard-up families get the 
financial support they need.  
 
Tax credits and judicial review is one of a series of Child Poverty Action Group in 
Scotland leaflets giving guidance to advisers and those working with families in 
Scotland about aspects of the tax credit system of particular concern.  
 
Introduction 
There are two types of tax credit; child tax credit and working tax credit. You claim them together and 
may get either or both. Tax credits are administered by Her Majesty’s Revenue and Customs (referred 
to as HMRC in this leaflet).  
 
Tax credits are gradually being replaced by universal credit. If you are currently getting tax credits, 
you can continue to get them unless you make a claim for universal credit, and will be able to renew 
your claim until you are transferred onto universal credit. The process of transferring most people 
from tax credits to universal credit is planned to happen between 2019 and 2022. See Tax credits: 
moving on to universal credit for more information.  

Judicial review 
Judicial review (JR) is a legal remedy which is sometimes appropriate in tax credit cases. This leaflet 
explains when JR proceedings can be brought and when they might apply to decisions made by HMRC 
in tax credit cases. The terms used in this leaflet, and the process described, are relevant to JR in 
Scotland. In England and Wales the terminology and process are slightly different.  

What is judicial review? 

JR is the process by which the Court of Session reviews the legality of a decision made (or the failure 
to make a decision) by a ‘public body’. HMRC counts as a ‘public body’. In some types of cases, JR is 
heard by the Upper Tribunal.  

http://www.cpag.org.uk/content/tax-credits-moving-universal-credit
http://www.cpag.org.uk/content/tax-credits-moving-universal-credit


When can JR proceedings be brought? 
JR is only available when there is no alternative remedy, for example the right of review then appeal 
to the First-tier Tribunal or to the Upper Tribunal (see CPAG in Scotland’s leaflet Tax credits – 
challenging decisions). You will usually also be expected to have exhausted the available complaints 
procedure which, in tax credit cases, includes the internal complaints procedure, the Adjudicator’s 
Office and the Parliamentary Ombudsman (see CPAG in Scotland’s leaflet Tax Credits and Complaints).  

There is a three month time limit for bringing JR proceedings from the date of the action or decision 
which is being challenged. A late application may be accepted if the Court considers it fair. 

On what grounds can decisions be subject to JR? 

 Illegality Irrationality Procedural impropriety 

Where the public authority did 
not have the legal authority for 
its action or decision. 

Where the law has been 
applied wrongly. 

Where a public authority has 
not complied with human 
rights and equality duties. 

Where regulations go beyond 
what an enabling Act of 
Parliament allows (they are 
ultra vires) 

Where no reasonable authority 
(‘public body’), properly 
instructed as to the law, could 
possibly have come to the 
decision.  

The decision must be so 
unreasonable or perverse to be 
challenged in this way. 

If the case involves human 
rights or European law, it may 
be enough to show that a 
decision is disproportionate.  

Where the public body fails to 
exercise its powers in 
accordance with procedure 
laid down by law, e.g. 

 restricts its discretion 

 a blanket policy has been 
applied so as the merits of 
individual cases are not 
considered 

 does not follow its own 
guidance 

 fails to consult if required 

 displays bias 

How to bring JR proceedings 

 Identify the decision, act or failure of HMRC that you wish to challenge – ensure that this is 
something that you cannot pursue by another route – e.g. a decision on entitlement is subject 
to mandatory reconsideration then appeal to a First-tier tribunal; a decision to recover an 
overpayment may be disputed under HMRC’s internal process, followed by a complaint which 
can be taken to the Adjudicator’s office – but if the circumstances are urgent or HMRC has 
failed to follow the correct procedure, JR may be appropriate. 

 You should write a letter to HMRC setting out every point which you believe supports your 
case and requesting that it reconsiders its decision (this is not essential, but is useful as part of 
the process of exhausting all available avenues for challenging the decision in question). 

 If HMRC doesn’t put things right, you can notify it that you intend to raise a judicial review – 
this may be enough to persuade it to change its decision. 

 Seek legal advice from a solicitor or law centre – an application for JR must be made in the 
Court of Session in Edinburgh by an advocate, instructed by a solicitor, or a solicitor advocate. 
Depending on your income you might be entitled to Legal Aid. JR proceedings can be very 

http://www.cpag.org.uk/content/tax-credits-challenging-decisions
http://www.cpag.org.uk/content/tax-credits-challenging-decisions
http://www.cpag.org.uk/scotland/taxcredits/tax_credits_and_complaints_2.htm


expensive and if unsuccessful you will be liable for the public body’s costs as well as your own 
– make sure all potential costs are clarified with your solicitor. 

 JR applications require permission from the court to proceed. A judge will decide whether an 
applicant has a real prospect of success before allowing the application to proceed.  

What can the court do? 

 Make an interim order to prevent HMRC carrying out a decision while it is under review. 
 Specify a date for hearing the case.  
 Transfer the case to be heard by the Upper Tribunal (if it is an application that challenges a 

procedural decision or ruling of the First-tier Tribunal where there is no right of appeal directly 
to the Upper Tribunal).If the case is transferred to the Upper Tribunal, it must notify each 
party and give directions as to the conduct of proceedings. The Upper Tribunal has the same 
powers as the Court of Session.  

 The court cannot change the decision (unless it breaches human rights) but can overturn the 
decision and require HMRC to make a new decision.  

There are four main orders that the Court of Session or Upper Tribunal can make in JR cases. 

 Reduction Specific performance Interdict Declarator 

This nullifies the 
decision.  

This orders the 
decision-making 
authority to carry out 
its legal duties.  

This orders the 
authority not to do 
something. 

This makes a 
statement of the 
parties’ legal rights. 

Damages are rarely awarded in JR cases. The Court or Upper Tribunal has powers to make an order 
for expenses if it considers that a party or representative has acted unreasonably in bringing, 
defending or conducting JR proceedings. 

What are the advantages? 
JR can be very fast and effective and public bodies like HMRC have to comply with orders made by the 
Court or Upper Tribunal. The letter prior to JR action can be very effective in settling cases quickly 
without having to go through the whole JR procedure. 

What are the disadvantages? 
JR is a complex and expensive procedure which you cannot realistically attempt without the 
assistance of a solicitor. If you are not eligible for Legal Aid the costs can be prohibitive. 

When might JR be useful in tax credit cases? 
JR is most likely to be useful where there is no right of review/appeal against a particular tax credit 
decision, or where you are disadvantaged by HMRC failing to follow procedure laid down by law. 



 

Examples 

Susan has an in-year overpayment because of late notification of a change of circumstances. 
Her ongoing CTC award has been reduced to zero, which HMRC says is to prevent an 
overpayment building up, because she has already received her estimated entitlement for the 
whole year. HMRC says this means there will be no overpayment so no dispute process. She 
has requested payment on hardship grounds but this has been refused. She could make a 
complaint but this may take months and she is in an urgent position as she has no money for 
her children. She sees a solicitor about judicial review of the decision to recover the 
overpayment in this way and the refusal of hardship payments.  

Rachel is a lone parent. Her tax credit payments have been suspended because HMRC says it 
has numerous associations of a suspected partner at her address. Rachel has provided all the 
information requested but a decision has not yet been made on whether she is still entitled as 
a single person or not, but payments have not been reinstated. There is no right to a 
mandatory reconsideration or appeal of the decision to suspend payments. She sees a solicitor 
about a judicial review of the decision to suspend payments.  

Neil’s tax credits were stopped because HMRC decided he no longer met the conditions as a 
disabled worker. Neil requested a mandatory reconsideration of this decision because he 
believes he does still meet the conditions. However, his request was late by two weeks outside 
the 30 day limit, and HMRC has refused to accept it. He cannot request a review or appeal 
against this decision, or against the original decision without a mandatory reconsideration first 
being carried out. He sees a solicitor about a judicial review of the refusal to accept a late 
request for a mandatory reconsideration.  

Jamal requested a mandatory reconsideration against a decision that he was not entitled to tax 
credits. HMRC has a target to deal with these within 42 days. After six months, he is still waiting 
for the outcome of the mandatory reconsideration and is in severe hardship. He sees a solicitor 
about the possibility of judicial review proceedings to require HMRC to conclude the 
mandatory reconsideration as soon as possible.  

Fiona has an overpayment because in 2013/14 she accidentally put £53,330 on her annual 
declaration form when her actual income was £5,330. HMRC reassessed her award for that 
year based on this higher income and decided that her entire award for that year was classed 
as an overpayment. Under HMRC’s code of practice on recovering overpayments, (COP26), it 
was her mistake and HMRC acted correctly based on the information provided. Fiona cannot 
appeal the final decision on entitlement because she is outside the 13-month time limit. She 
has exhausted the internal dispute procedure. The circumstances are urgent as a debt recovery 
agency is pursuing her, so the complaints procedure may not offer an effective remedy. She 
sees a solicitor about judicial review on the basis that HMRC has acted irrationally in applying a 
blanket policy. 

 



Scottish Law Centres 
 
Clan Child Law - Free legal advice and representation for children and young people in Scotland 
 03332 002436  info@clanchildlaw.org  
 
Ethnic Minorities Law Centre - provides legal advice and representation to individuals from Scotland’s 
Black and Minority Ethnic (BME) communities. Offices in Glasgow and Edinburgh as well as a number 
of projects in 11 local authority areas across the country. 
 
Glasgow (also Highland Project)  0141 204 2888  admin@emlc.org.uk  
Edinburgh     0131 229 2038  edinburgh@emlc.org.uk  
 
Legal Services Agency – provides skilled legal advice, assistance and representation to vulnerable 
people and those who would otherwise find it difficult to get legal advice. Services in Glasgow, 
Greenock/Inverclyde, Edinburgh & Lothians  
0800 316 8450  lsa@btconnect.com  

 
Castlemilk Law and Money Advice Centre 
0141 634 0313 mail@castlemilklawcentre.co.uk 
 
Dundee North Law Centre 
01382 307230  reception@dundeenorthlawcentre.co.uk  
 
Fife Law Centre 
01592 786710  info@fifelawcentre.co.uk  
 
Govan law Centre 
0141 440 2503 m@govanlc.com  
 
Renfrewshire Law Centre  
0141 561 7266 jon@paisleylawcentre.co.uk  
 
 

Solicitors  
 
Law Society of Scotland - to find a solicitor in your area. 
0131 226 7411  lawscot@lawscot.org.uk 
 
Scottish Legal Aid Board - to find out if you may qualify for Legal Aid. 
0845 122 8686  general@slab.org.uk 
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Further information and advice 

 
Child Poverty Action Group in Scotland 
0141 552 0552 advice line for advisers on benefits and tax credits, 
Monday to Thursday 10am to 4pm, Friday 10am to 12 noon 
 
Email: advice@cpagscotland.org.uk  
email advice for advisers on benefits and tax credits 
  
Website: www.cpag.org.uk/scotland/taxcredits  
for more tax credit leaflets from CPAG in Scotland 
 
CPAG publishes the Welfare Benefits and Tax Credits Handbook, a comprehensive guide to 
benefits and tax credits for claimants and advisers.  
 
CPAG in Scotland’s advice line is only for advisers. If you are having problems with your own tax credit 
or benefit claim and are in need of advice you should contact your citizens advice bureau or other 
local welfare rights service. 
 
 
HM Revenue and Customs 
Tax Credit Helpline 0345 300 3900 
(textphone 0345 300 3909) 
 
Website: www.gov.uk/benefits-credits/tax-credits   
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