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In order to claim means-tested benefits, child tax credits and child benefit, it is necessary to have a 

right to reside in the UK.  This means that economically inactive EEA1 nationals might not be able to 

claim these benefits. 

A number of Court of Justice of the European Union (CJEU) decisions2, found that where children of 

EEA national workers, or former workers, are in the UK education system, they and their primary 

carer (who might or might not be their parent) have a right to reside in the UK for the purposes of 

homelessness assistance.  These decisions apply equally to the right to reside requirement for 

benefits and tax credits, and the principles have since been applied and clarified by domestic court 

and tribunals. 

This diagram is a guide to how these rights work: 

 

                                                      
1 EEA nationals are those from all the EU countries, plus Iceland, Liechtenstein and Norway. Swiss nationals are effectively 
treated the same as EEA nationals. 
2 Primarily the Baumbast (C-413/99), Ibrahim (C-310/08) and Teixeira (C-480/08) cases 

 

No right to reside on this basis. Is 
there any other basis for a right 

to reside? 
(Is the carer a worker, self-employed, a 

work-seeker, a family member, does 
s/he have a permanent right of 

residence …?) 
END 

Was the child in the UK while a parent 
was an EEA worker in the UK? 

(Applies even if not living with the working 
parent and not in education at the time. 

“Worker” includes A8/A2/Croat nationals in 
registration/authorisation period.*) 

YES 

 

The primary carer can claim 
means-tested benefits for 

her/himself and benefits for the 
child. 
END 

NO YES 

START 
Is the child in compulsory UK education? 

(School counts but not nursery#, up until at least 18th 
birthday.) 

NO 

The child has a right to reside at least 
until s/he finishes compulsory education 

and so does the child’s primary carer, 
even if the carer is not an EEA national 

and has not worked. 

SO 

# In Shabani v SoSHD, [2013] UKUT 315 (IAC) the Government conceded that a child attending a reception class in 
England was not in “nursery education” and so not excluded by the definition of education in the regulations, even 
though the child was under 5 years old. Arguably this would apply to children attending forms of education while 
under compulsory school age in other parts of the UK. 

* The Upper Tribunal case CIS/0647/2009 confirmed that “worker” includes accession state nationals while 
registered, even if they do not go on to complete 12 months of such work. 
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The main UK regulations governing right to reside for EEA nationals have been amended to 

incorporate these rights.3 However, these may not accurately follow the leading CJEU caselaw.  

HMRC, DWP4 and the amended UK regulations all say that the parent who is or was an EEA worker 

must have been in the UK when the child entered education. While this has not been directly 

addressed in the UK, CJEU caselaw does not appear to support this.5 This adds an extra condition for 

anyone trying to establish a right to reside on this basis and a refusal for benefits or tax credits that 

results from this should be challenged. 

The question whether these rights extend to the children of self-employed EEA nationals was 

referred the CJEU.6 At present the answer is no but CPAG have a current test case that is challenging 

this (see www.cpag.org.uk/content/right-reside-children-formerly-self-employed-persons-primary-

education).  

Any periods where the child’s only right to reside is because they have entered education or the 

primary carer’s only right to reside is on this basis, will not count towards period of legal residence 

required to acquire a permanent right to reside. 

 

Further information 

CPAG in Scotland’s advice line is only for advisers:  

 0141 552 0552 advice line for advisers on benefits and tax credits, Monday to Thursday 10am 

to 4pm, Friday 10am to 12 noon 

 Email: advice@cpagscotland.org.uk  

If you are having problems with your own tax credit or benefit claim and are in need of advice you 

should contact your citizens advice bureau or other local welfare rights service. 

Leaflets and other resources 

Website: www.cpag.org.uk/scotland/factsheets and www.cpag.org.uk/right-to-reside   

CPAG publishes the Welfare Benefits and Tax Credits Handbook, a comprehensive guide to benefits 

and tax credits for claimants and adviser, and the Benefits for Migrants Handbook, the specialist 

guide to social security for people who have come to or are leaving the UK.  

 

Child Poverty Action Group is a charity registered in England and Wales (registration number 294841) and in Scotland 
(registration number SC039339). Company limited by guarantee registered in England (registration number 1993854). 
Registered office: 30 Micawber Street, London, N1 7TB. CPAG in Scotland’s advice services are funded by the Scottish 
Government. 

                                                      
3 Schedule 1, paragraph 9, The Immigration (EEA)(Amendment) Regulations 2012, SI 2012/1547, inserts reg 15A into the 
Immigration (EEA) Regulations 2006 
4 DWP Decision Maker’s Guide paragraphs 073381 – 073413 and TCTM02089 of the Tax Credit Technical Manual, 
available on the DWP and HMRC websites 
5 See Teixeira para 74 
6 Joined cases of Czop (C-147/11) and Punakova (C148/11) 
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